UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NEL WYCLEF JEAN, JERRY DUPLESSIS, HUSS-
ZWINGLI PUBLISHING, INC., and TE-BASS
MUSIC, INC,,

Plaintiffs, | 00 GV —o ()
-against- . COMPLAINT

BUG MUSIC, INC. and R & B MUSIC LLC, | g
-~ =
Lo P
Defendants. | -
R

e

LAW)

Plaintiffs Nel Wyclef Jean, Huss-Zwingli Publishing, Inc., Jerry Duplessis, %’:ﬂ T;:-Bass
Music, Inc. (hereinafter referred to collectively as "Plaintiffs"), by their attorneys, RubinBaum,
LLP, as and for their complaint allege, upon knowledge as to their own acts and upon
information and belief as to the acts of all others, as follows:

Nature of The Action

1. This action involves a justiciable controversy concerning whether plaintiffs
infringed a copyright in a musical composition allegedly owned and/or controlled by defendants.
Plaintiffs herein seek a declaratory judgment that their musical composition entitled "My Love Is -
Your Love,” authored by plaintiff songwriters Nel Wyclef Jean and Jerry Duplessis, which is
embodied on a sound recording thereof by recording artist and performer Whitney Houston, does

not infringe any asserted copyright of defendants in the musical composition entitled "The Hand

Clapping Song."



Jurisdiction and Venue

2. This action for declaratory relief, pursuant to 28 U.S.C. §§ 2201 and 2202, is for
the purpose of determining a question of actual controversy within the Court's jurisdiction and
resolving an existing conflict of asserted rights between the parties, as more fully set forth below.

3. Plaintiffs' request for declaratory relief concerns a justiciable controversy that
arises under the copyright laws of t};e United States, 17 U.S.C. §101, et seq. Subject matter
jurisdiction is conferred on this Court by 28 U.S5.C. §§ 1331 and 1338(a).

4, Personal jurisdiction exists over the defendants pursuant to New York Civil
Practice Law and Rules §§ 301 and 302(a)(1).

5. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ 1391 and
1400(a).

Parties

6. Plaintiff Nel Wyclef Jean ("Wyclef") is a musician, performer and composer who
resides in New Jersey.

7. Plaintiff Huss-Zwingli Publishing, Inc ("Zwingli"), the music publishing entity
through which Wyclef owns and controls his musical compositions, is a New Jersey corporation,
with its principal place of business in New York, New York.

8. Plaintiff Jerry Duplessis a/k/a Jerry Wonder ("Duplessis") is a musician,
performer and composer who resides in New Jersey.

9. Plaintiff Te-Bass Music, Inc. ("Te-Bass"), the music publishing entity through
which Duplessis owns and controls iliS musical compositions, is a New Jersey corporation, with

its principal place of business in New York, New York.
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10.  Defendant R & B Music LLC ("R&B") is a California corporation that does and
transacts business in New York, New York.

11.  Defendant Bug Music, Inc. ("Bug Music") is a California corporation that does
and transacts business in New York, New York. Bug Music, which has an office and place of
business in New York, is a general partner of R & B and its agent.

The Controversy

12.  Wyclef and Duplessis co-authored the music, and Wyclef wrote the lyrics, of the
musical composition entitled "My Love Is Your Love” (”Plaintiffs’ Composition”).

13.  Zwingli and Te-Bass are co-publishers and co-owners of the copyright in
Plaintiffs’ Composition under separate co-publishing agreements with publishers Sony Music
Publishing and EMI Blackwood Music, Inc.("EMI"), respectively.

14. A United States copyright registration, No. PA 927-024, was issued for Plaintiffs’
Composition in November 1998 in the name of copyright owners Zwingli, Te-Bass, EMI and
Sony/ATV Tunes LLC. A copy of the Certificate of Registration for Plaintiffs’ Composition is
attached hereto as Exhibit A.

15.  Plaintiffs’ Composition is embodied on a sound recording containing the
performance of Whitney Houston, vyhi.ch was released and distributed by Arista Records in 1998
(the "Houston Recording”).

16.  Inearly 1999, defendant Bug Music wrcﬁe to plaintiffs and other third parties
alleging that Plaintiffs’ Composition, embodied on the Houston Recording, infringed the

copyright in a musical composition entitled "The Hand Clapping Song"( the "Clapping Song"),



purportedly authored by four artists professionally known as The Meters. Bug Music asserted
that it controiled one hundred percent of the copyright in the Clapping Song.

17.  In subsequent correspondence, plaintiffs disputed and denied defendants’
assertions of infringement.

18. Later, in January 2000, plaintiffs, among others, received a further written
communication from a representative of defendant R & B, asserting that R & B is the copyright
owner of the Clapping Song, and that Plaintiffs’ Composition embodied on the Houston
Recording infringed R & B’s alleged sole copyright ownership in the Clapping Song, in violation
of 17 U.S.C. §106.

19. R & B demanded that plaintiffs immediately cease any further reproduction,
adaptation, performance, distribution or other exploitation of Plaintiffs' Composition and the
Houston Recording, and deposit all music publishing monqies and recording income and related
revenues in escrow. R & B threatened litigation if its demands were not met.

20. R & B supported its'claim of alleged copyright ownership with a purported 1970
certificate of copyright registration for the Clapping Song in the name of Rhinelander Music,
Inc., a copy of which is attached hereto as Exhibit B, without providing any documentation of
transfer or assignment from, or affiliation with, Rhinelander Music, Inc.

21.  Upon information and belief, a renewal of copyright registration No. RE 780-857,
effective January 20, 1998, was iséued in the name of claimants and authors Leo Nocentelli,

Arthur Neville, George Porter and Joseph Modeliste, the original members of



The Meters, in care of Bug Music. The copyright renewal registration, a copy of which 1s
annexed hereto as Exhibit C, lists defendant Bug Music as the agent/representative of the
claimants.

22.  Musicologist reports analyzing the alleged similarities between the two
compositions and further correspondence were exchanged between representatives of R & B and
plaintiffs, including a request by plaintiffs for evidence of a written transfer of Rhinelander
Mausic, Inc.’s copyright to R & B or Bug Music, without resolution.

23 Despite plaintiffs’ demonstration to R & B. that Plaintiffs’ Composition does not
infringe upon any copyright interest of defendants in the Clapping Song, R & B continued to
threaten plaintiffs and various third parties that, unless plaintiffs capitulated to R & B’s demands,
R & B would file suit for copyright‘infringement, secking the maximum amount of damages.

24.  Plaintiffs did not copy the Clapping Song or in any way infringe any copyright
interest of defendants in the Clapping Song. Plaintiffs’ Composition was independently created
by Wyclef and Duplessis.

25.  There is no substantial similarity between Plaintiffs’ Composition and the
Clapping Song.

26.  Any allegedly similar elements of the Clapping Song are not protectable under the
copyright laws of the United States.,

27.  Asaresult of the foregoing, there exists an actual controversy between plaintiffs
and defendants within the jurisdiction of this Court involving whether or not Plaintiffs’
Composition infringes defendants’ copyright interest, if any, in the Clapping Song, which

controversy may be determined and adjudicated by a judgment of this Court, without other suits.
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WHEREFORE, plaintiffs are entitled to a declaratory judgment that:

(A)  in the event this Court determines that defendants have a copyright interest in the
Clapping Song, Plaintiffs’ Composition does not infringe any such copyright
interest and plaintiffs have not violated the copyright laws;

(B)  plaintiffs are entitled to reproduce, distribute, adapt, exploit, market and sell, in
any medium, Plaintiffs’ Composition,

(C)  plaintiffs be awarded their costs and reasonable attorneys fees pursuant to 17
U.S.C. § 505, and

(D) plaintiffs be awarded such other and further relief as this Court deems just and
proper.

Dated: New York, New York
May 26, 2000

RUBINBAUM LLP

w VL

Christine Lepera (CL 9311)
Jeannie Costello (JC 7536)
30 Rockefeller Plaza

New York, New York 10112
212-698-7700

Attorneys for Plaintiffs

Nel Wyclef Jean, Huss-Zwingli
Publishing, Inc, Jerry Duplessis, and
Te-Bass Music, Inc.
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