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Prior History:  [*1] ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT 
OF TENNESSEE.

Halper v. Sony/Atv Music Publ'g, 2018 U.S. Dist. LEXIS 140201 (M.D. Tenn., Aug. 17, 2018)
Halper v. Sony/ATV Music Publ'g, LLC, 2018 U.S. Dist. LEXIS 140200 (M.D. Tenn., Aug. 17, 2018)

Core Terms

Songs, Love, district court, Records, Music, personal jurisdiction, default, motion to dismiss, default judgment, 
similarity, copyright infringement, alleges

Case Summary

Overview
HOLDINGS: [1]-Because the copyright holder's appellate brief did not raise any challenge to the district court's 
ruling that it lacked personal jurisdiction over three alleged infringers, he forfeited any challenge to the dismissal of 
those alleged infringers; [2]-The district court properly determined that the copyright holder's infringement claim was 
subject to dismissal for his failure to plausibly plead that any portion of the alleged infringing song was strikingly 
similar to any protectable portion of his song; the phrases "stay with me" and "lay with me" were the types of words 
and short phrases that were common in love songs and that were not entitled to copyright protection.
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Outcome
Judgment affirmed.

Counsel: Mark Halper, Plaintiff - Appellant, Pro se, Telluride, CO.

For Sony/Atv Music Publishing, Llc., Emi April Music, Inc., Gone Gator Music, Polygram International Tunes, Inc., 
Sony/Atv Songs Llc, Stellar Songs Ltd., Salli Isaak Songs Ltd., Method Records, Universal Music Group, 
Defendants - Appellees: Timothy L. Warnock, David Andrew Curtis, Riley, Warnock & Jacobson, Nashville, TN.

Judges: Before: GUY, GIBBONS, and NALBANDIAN, Circuit Judges.

Opinion

ORDER

Mark Halper, a pro se Colorado litigant, appeals from the judgment of the district court. Specifically, he challenges 
two of the court's decisions: (1) the district court's denials of his requests that default judgment be entered against 
certain defendants; and (2) the district court's grants of the defendants' motions to dismiss for lack of personal 
jurisdiction and for failure to state a claim. This case has been referred to a panel of the court that, upon 
examination, unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

Halper commenced this action in the United States District Court for the Middle District of Tennessee against 
Sony/ATV Music Publishing, LLC; EMI [*2]  April Music, Inc.; Gone Gator Music; University - Polygram International 
Tunes, Inc. (incorrectly named as Polygram International Tunes, Inc.); Sony/ATV Songs LLC; Stellar Songs LTD; 
Salli Isaak Songs Ltd.; Method Records; and UMG Recordings, Inc. (incorrectly named as Universal Music Group). 
According to Halper:

Sam Smith, Capitol Records recording artist, used and replicated phraseology and significant phrase 'stay with 
me' eight (8) times in the body of his mega hit song "Stay With Me" thereby copying and infringing upon the 
original musical production of Plaintiff Mark Halper whose original song "Don't Throw Our Love Away" written in 
April 1984 and musically recorded as a demo in a Nashville studio in February 1986 and a second demo 
musically recorded in 2013 that began in line 1 with the phraseology and significant phrase 'stay with me' and 
continued in line 2 with the phraseology 'lay with me.'

Halper alleges that a cassette demo of "Don't Throw Our Love Away" was given to a number of recording artists 
and music producers in 1986, 1990, and 2013. Despite this alleged "wide[] disseminat[ion]," Halper admits that 
"Don't Throw Our Love Away" was "never published."

Roughly six months [*3]  after filing his complaint, Halper moved for entry of default judgment against Salli Isaak 
Songs, Stellar Songs, and Method Records on the ground that they had failed to timely file an answer. The district 
court denied the motion, reasoning that these defendants had been granted additional time to file a response to 
Halper's complaint and that they in fact had filed such a response within this timeframe.

Meanwhile, Sony/ATV Music Publishing, EMI April Music, Gone Gator Music, University - Polygram International 
Tunes, Sony/ATV Songs, and UMG Recordings filed a motion to dismiss pursuant to Federal Rule of Civil 
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Procedure 12(b)(6) for failure to state a claim. The district court granted the motion, reasoning that, although Halper 
properly alleged copyright ownership in "Don't Throw Our Love Away," he failed to sufficiently allege that the 
defendants had access to that song or that the song has a "substantial" or "striking" similarity to "Stay with Me."

Stellar Songs, Salli Isaak Songs, and Method Records also filed a motion to dismiss pursuant to Rule 12(b)(2) for 
lack of personal jurisdiction. The district court granted the motion, reasoning that these defendants lacked sufficient 
minimum contacts with the state of Tennessee to confer [*4]  personal jurisdiction. In the same order, the district 
court also rejected Halper's reiterated argument that default judgment should have been entered against these 
defendants. The district court explained that without personal jurisdiction over the] defendants, any default judgment 
entered would not be valid. This appeal followed.

Motion to Dismiss for Lack of Personal Jurisdiction and Motion for Default Judgment

As an initial matter, Halper's appellate brief does not raise any challenge to the district court's ruling that it lacked 
personal jurisdiction over Stellar Songs, Salli Isaak Songs, and Method Records. The "failure to raise an argument 
in [an] appellate brief constitutes a waiver of the argument on appeal." Radvansky v. City of Olmsted Falls, 395 
F.3d 291, 311 (6th Cir. 2005). Although pro se filings should be liberally construed, "pro se parties must still brief 
the issues advanced and reasonably comply" with the briefing standards set forth in Federal Rule of Appellate 
Procedure 28. Bouyer v. Simon, 22 F. App'x 611, 612 (6th Cir. 2001) (citing McNeil v. United States, 508 U.S. 106, 
113, 113 S. Ct. 1980, 124 L. Ed. 2d 21 (1993)). Accordingly, Halper has forfeited any challenge to the district court's 
dismissal of Stellar Songs, Salli Isaak Songs, and Method Records for lack of personal jurisdiction.

Because the district court's ruling that it lacked personal jurisdiction over Stellar Songs, Salli Isaak Songs, and [*5]  
Method Records remains undisturbed, it follows that default judgment could not have been entered against these 
defendants. See Days Inns Worldwide, Inc. v. Patel, 445 F.3d 899, 903 (6th Cir. 2006) ("Without personal 
jurisdiction 'the court is powerless to proceed to an adjudication.'" (quoting Ruhrgas AG v. Marathon Oil Co., 526 
U.S. 574, 584, 119 S. Ct. 1563, 143 L. Ed. 2d 760 (1999))). Halper's challenge to the district court's denial of his 
motion for default judgment therefore is moot.

Motion to Dismiss for Failure to State a Claim

We review de novo a district court's dismissal of a complaint pursuant to Rule 12(b)(6) for failure to state a claim 
upon which relief can be granted. To avoid dismissal, "a complaint must contain sufficient factual matter, accepted 
as true, to 'state a claim to relief that is plausible on its face.'" Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 
173 L. Ed. 2d 868 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 
929 (2007)).

To state a claim for copyright infringement, a plaintiff is required to plead: (1) ownership of a valid copyright; and (2) 
copying by the defendant. See Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361, 111 S. Ct. 1282, 113 
L. Ed. 2d 358 (1991).

The parties do not challenge the district court's determination that Halper owns a valid copyright to "Don't Throw 
Our Love Away." Halper does not plead direct evidence of copying, so he may establish an inference of copying by 
pleading facts showing: (1) that the defendants had access to "Don't Throw Our Love Away"; and (2) a substantial 
similarity between "Don't Throw [*6]  Our Love Away" and "Stay With Me." See Ellis v. Diffie, 177 F.3d 503, 506 (6th 
Cir. 1999).

"Access is essentially hearing or having a reasonable opportunity to hear the plaintiff['s] work and thus having the 
opportunity to copy." Jones v. Blige, 558 F.3d 485, 491 (6th Cir. 2009) (alteration in original) (quoting Ellis, 177 F.3d 
at 506). "[A]ccess may not be inferred through mere speculation or conjecture." Ellis, 177 F.3d at 506 (quoting 4 
Melville B. Nimmer & David Nimmer, Nimmer on Copyright, § 13.02[A] (revised 1998)). Halper alleges that, in 1986, 
1990, and 2013, he "widely disseminated" recorded demos of "Don't Throw Our Love Away" to "some of the most 
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successful music producers and recording artists of that time," naming nineteen non-party individuals to whom he 
allegedly sent the demos. But Halper does not allege that any of the defendants were given a demo of "Don't Throw 
Our Love Away," and his allegations do not lead to an inference that any defendant heard, or had a reasonable 
opportunity to hear, "Don't Throw Our Love Away"—which is unpublished—before the creation of "Stay with Me." , 
The district court properly determined that Halper did not sufficiently allege that the defendants had access to "Don't 
Throw Our Love Away."

Where, as here, the plaintiff has not alleged sufficient facts to establish access, a copyright infringement claim can 
proceed [*7]  only if the plaintiff pleads facts "showing a high degree of similarity between the two works." 
Bridgeport Music, Inc. v. UMG Recordings, Inc., 585 F.3d 267, 274 (6th Cir. 2009). The similarity must be "striking." 
Jones, 558 F.3d at 491. Halper alleges that the similarity between "Don't Throw Our Love Away" and "Stay With 
Me" is apparent because "Stay With Me" uses the "exact and identical phrase[] . . . 'stay with me'" that is used in 
"Don't Throw Our Love Away." He also alleges that the similarity is evident by the fact that both songs contain the 
phrase "lay with me."

Although a single line may form the basis of a copyright infringement claim, the line must be "an integral part" of the 
protected work and must be "readily recognizable," such as the line "E.T. phone home" is readily recognizable from 
the movie E.T. Murray Hill Publ'ns, Inc. v. ABC Commc'ns, Inc., 264 F.3d 622, 633 (6th Cir. 2001), abrogated on 
other grounds by Reed Elsevier Inc. v. Muchnick, 559 U.S. 154, 130 S. Ct. 1237, 176 L. Ed. 2d 18 (2010). That is 
not the case here. Rather, the phrases "stay with me" and "lay with me" are the types of "words and short phrases" 
that are common in love songs and that are not entitled to copyright protection. Id. at 632 (quoting 37 C.F.R. § 
202.1); see also, e.g., Winstead v. Jackson, 509 F. App'x 139, 142 (3d Cir. 2013) (per curiam) (affirming a district 
court order that, in dismissing the plaintiff's copyright infringement claim, found that the language "'putting the work 
in,' one's name 'ringing in the streets,' and 'get the [*8]  dope, cut the dope,' amounted to nothing more than generic 
words and phrases that were common in hip hop music"); Johnson v. Gordon, 409 F.3d 12, 24 (1st Cir. 2005) 
(finding the song lyric "You're the One for Me" to be "too trite to warrant copyright protection"). The district court 
therefore properly determined that Halper's copyright infringement claim was subject to dismissal for his failure to 
plausibly plead that any portion of "Stay With Me" is strikingly similar to any protectable portion of "Don't Throw Our 
Love Away."

Purported Failure to Rule on Motions

Halper also argues on appeal that the case should be remanded because the district court failed to rule on four of 
his motions—namely, his motion for default judgment, a "motion to compel verification of defendant's attorney 
pleading as to being contacted on 9/20/16," a "motion for emergency hearing with companion motion for abeyance 
pending 'moving defendant's' pleadings and motion to dismiss," and a "motion to aside denial of default and 
companion order for entry of default."

As explained above, however, the district court did rule on his motion for default judgment. Although the district 
court did not issue orders directly addressing the other three motions, each of these [*9]  motions essentially 
reiterated Halper's argument that default judgment should have been entered against Salli Isaak Songs, Stellar 
Songs, and Method Records. The district court properly declined to reconsider this argument because it lacked 
personal jurisdiction over these defendants and therefore could not enter a default judgment against them. See 
Patel, 445 F.3d at 903.

Accordingly, we AFFIRM the district court's judgment.

End of Document
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